Securities and Exchange Commission of Pakistan
Enforcement and Monitoring Division

[Islamabad]

Before Rashid Sadig, Executive Director

In the matter of
SERVICE INDUSTRIES TEXTILES LIMITED

Number and date of notice EMD/233/190/2002-1206.1215
dated August 19, 2002
Date of hearing October 15, 2002
Present Mr. Mustafa Ramday, Advocate
Order

This order shall dispose of the proceedings initiated against M/S Service
Industries Textiles Limited (the “Company”) for failure to hold Annual General
Meeting (the “AGM”) for the Calendar year 2002 within a period of six months
following the close of its financial year and not more than fifteen months after the
holding of its last preceding AGM as required under the provisions of Sub-section
(1) of Section 158 of the Companies Ordinance, 1984 (the “ Ordinance”).

2. The relevant facts for disposal of this case are very simple. The Company
was required to hold its AGM for the Calendar year 2002 on or before 31% March
2002 i.e., within six months following the close of its financial year on September
30, 2001. The Commission has allowed an extension in time for holding of the
aforesaid AGM up till June 29, 2002. The Company, however, failed to hold the
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aforesaid AGM even within the extended time. The failure of the Company to
comply with the above-mentioned statutory requirement necessitated action as
provided under the Ordinance. Consequently, a notice dated August 19, 2002 was
issued to the Company, its Chief Executive and Directors calling upon them to
show cause in writing as to why penalty as provided under Clause (a) of Sub-
section (4) of Section 158 read with Section 476 of the Ordinance may not be

imposed for the aforesaid contravention.

3. In order to provide an opportunity of hearing the case was fixed on October
15, 2002. On the date of hearing, Mr. Mustafa Ramday, advocate appeared before
me on behalf of the Company, its Chief Executive and Directors (excluding Mr.
Shahid Anwar) and argued the case. He stated that due to non-finalization of audit
of the financial statements for the year ended September 30, 2001 the Company
was not able to hold its AGM within extended period of time. He also contended
that the Company could hold AGM within fifteen months after the holding of its
last preceding AGM. He also informed that the Company has already issued notice
on September 24, 2002 for holding of AGM on October 23, 2002. He pleaded that

alenient view of the default may be taken.

4. Having heard the arguments of the Learned Counsel for the Company, | am
of the opinion that the delay in finalization of accounts is not a valid ground for
not holding AGM within the prescribed time. The holding of AGM once a year is
a mandatory requirement and the meeting must be convened whether or not the
annual accounts, the consideration of which is one of the several agenda items, are
ready for presentation before the shareholders. Moreover, holding of AGM and
submission of annual accounts are two separate requirements of law. AGM is

required to be held under Section 158 of the Ordinance and submission of
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accounts is required under Section 233 of the Ordinance. These two requirements,
therefore, cannot be intermixed. The Enforcement and Monitoring Division has
also issued a show cause notice for default in preparation, presentation and
submission of annual accounts for the year ended September 30, 2001 as per
requirements of Section 233 of the Ordinance. The justification for the delay in
preparation and submission of annual accounts would be looked into while
deciding the said case. It is the duty of the directors to ensure that audit of the
accounts is completed timely to be able to hold Board Meeting and AGM within
the time frame prescribed under law. In view of the above discussion, the
contention of the Learned Counsel for delaying the holding of AGM is not

sustainable.

5. | now take up for consideration the next issue raised by the Learned
Counsel that the Company could hold the AGM for the Calendar year 2002 within
fifteen months from the date of the last AGM, which was held on June 23, 2001.
He forcefully averred that the Company was entitled to hold its AGM for the
Calendar year 2002 on or before September 22, 2002. This submission of the
Learned Counsel requires careful consideration. | have, therefore, given serious
thought to the argument and have also examined the relevant provisions of the
Ordinance on which reliance has been placed by the Learned Counsel to support
his argument. For ease of reference, the said provisions contained in Sub-section
(1) of Section 158 of the Ordinance are, to the extent relevant, reproduced as

follows:

“ Every company shall hold, in addition to any other meeting, a general meeting, as its
annual general meeting, within eighteen months from the date of its incorporation and
thereafter onceat least in every calendar year within a period of six months following the
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close of its financial year and not more than fifteen months after the holding of its last

preceding annual general meeting.”

A careful reading of the above-referred provision of law clearly suggests that the
date on which the AGM isto be held is determined by the following three factors:

i) the meeting should be held oncein each calendar year;

i) the meeting should be held within six months from the close of the financial year;

iii) the meeting should be held within fifteen months from the date of holding of last
preceding annual general meeting.

The combined effect of the above three time factorsis that the AGM of a company
should be held on the earliest of the aforesaid time limits otherwise there would be
breach of one or more conditions. In my considered view, this appears to be the
clear intention of the above-referred legal provision. Applying this interpretation
to the circumstances of the case in hand, it has been observed that the financial
year of the Company was closed on September 30, 2001. The last preceding AGM
was held on June 23, 2001 for the Calendar year 2001. For determining as to what
should be the last date for holding of AGM for the calendar year 2002, one has to

look at each time factor independently. These are:

)] the last date of the calendar year, which is December 31, 2002.
i) within 15 months from the date of holding of last AGM, June 23, 2002, which is

September 22, 2002.
iii) within six months following the close of itsfinancial year, which is March 31, 2002

The AGM of the Company, therefore, should be held not later than the earliest of
the aforesaid relevant dates i.e, December 31, 2002, September 22, 2002 and
March 31, 2002. Obvioudly, the earliest date is March 31, 2002. After getting
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extension in time for a period of 90 days, the Company was required to hold its
AGM on or before June 29, 2002. In view of whatever has been discussed above, |
am left with no doubt that the Company was required to hold its AGM on or
before June 29, 2002. The argument of the Learned Counsel that the Company
could hold its AGM on or before September 22, 2002 i.e., within fifteen months
from the date its last preceding AGM, therefore, cannot be accepted.

6. For the foregoing reasons, the default under Sub-section (1) of Section 158
of the Ordinance stands established and thus the Company, its Chief Executive
and Directors have rendered themselves liable for an action under Clause (@) of
Sub-section (4) of Section 158 of the Ordinance. Considering the circumstances
and record of this case and the conclusion drawn as to the legal provisions, there
has been serious breach of the mandatory requirements. The Company and its
directors and Chief Executive have not been able to give any justifiabl e excuse for
the default. Moreover, nothing has been placed on record to prove that the default
was not intentional. The delay in holding of AGM beyond statutory permissible
limit indicates negligence and deliberate default on the part of the directors of the
Company. It has also been noticed that the Company has been violating the
mandatory provisions in this regard in the past also, for which fines were aso
imposed on the Company and its Chief Executive. The directors, therefore, have
shown complete disregard to the mandatory requirements of the Ordinance.
Annual General Meeting is the only forum where the shareholders can discuss the
affairs of the companies. Breach of the mandatory requirements meant to provide
an opportunity to the shareholders once a year to discuss the affairs of the
companies, therefore, cannot be encouraged. In the circumstances, | consider the
default as a willful and deliberate act on part of the Company, its directors and

Chief Executive. However, keeping in view the fact that the Company has held its
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overdue AGM on 23 October 2002, | take a lenient view of the default and
instead of imposing a maximum fine and further fine for continuous default
provided under the law, impose a fine of only Rs 10,000/- (Rupees ten thousand)
on the Company, its Chief Executive and each of its directors (except NIT
nominee for the reason stated later on) for default in complying with the
provisions of Sub-section (1) of Section 158 of the Ordinance with the advise to
the directorsto ensure timely holding of AGM in future. It is their responsibility to
discharge the functions imposed on them in accordance with the requirements of
the Ordinance. Any failure to carry out their obligations in thisregard in future can

result in imposition of maximum penalties as provided under the law.

7. No fine has been imposed on Mr. Farooq Hasan, Nominee Director NIT for
the reason that NIT has informed the Commission on February 27, 2002 that the
Company has not sent notices of the Board meetings held on May 19, 2001 and
subsequent Board meetings to its nominee director. It has unfortunately been noted
that NIT has taken up this matter with the Commission after a considerable delay.
Its nominee was appointed as director of the Company on March 31, 1999.
Subsequent annual reports issued by the Company, however, did not even mention
his name in the list of directors attached in the said reports. Moreover, the minutes
of the Board meeting held on May 11, 1999 did not contain his name as director;
neither the leave of absence was indicated to have been applied by the director nor
granted by the Board of Directors. NIT, being holder of substantial stake in the
Company, must ensure that its nominee directors exercise due care to protect the
interest of the institution they are representing. In this case, there appears to be
negligence on the part of the nominee director, as he did not inform the
Commission well in time that the Company was violating the mandatory

requirements of the Ordinance. In the circumstance, | deem it necessary to issue a
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warning to Mr. Faroog Hasan to be more careful and mindful in the performance
of his duties as director of the Company. A copy of this Order may also be sent to

Chairman, NIT for information and necessary action as may be deemed necessary.

8. The Company and its following directors/Chief Executive, who have been
found responsible for violation of the provisions of Sub-section (1) of Section 158
of the Ordinance are hereby directed to deposit the aggregate fine amounting to Rs
80,000/- (Eight thousand only) in the designated branch of Habib Bank Limited in
the bank account of the Commission within 30 days of the receipt of this order and

submit a copy of the receipted challan to the Commission.

AMOUNT

RUPEES

1) M/S Service Industries Textiles Limited 10,000
i) Mr. Muhammad Hameed, Chief Executive 10,000
iii) Mr. Farooq Hameed, Director 10,000
iv) Mr. Aamer Hameed, Director 10,000
V) Mr. Tariq Hameed, Director 10,000
vi) Mr. Abid Hussain, Director 10,000
vii)  Ms. Mariam Hameed, Director 10,000
viii)  Mr. ljaz Hameed, Director 10,000

9. Mr. Shahid Anwar did not appear on the date of hearing. He is hereby given
another opportunity to appear before me on November 27, 2002 at 10:00 A.M. at
7™ Floor, NIC Building, Blue Area, Karachi.

RASHID SADIQ
Executive Director (Enforcement and Monitoring)
Announced
November 21, 2002
ISLAMABAD
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