F. No. Co. 265/ 79/ EM 99-
SECURI TI ES AND EXCHANGE COWMM SSI ON OF PAKI STAN
(Monitoring & Enforcenent Division)
State Life Building, 7-Blue Area,
| sl amabad

* % %

ORDER UNDER SECTI ON 265 OF THE COVMPANI ES ORDI NANCE, 1984 IN THE MATTER OF
DI AMOND | NDUSTRI ES LI M TED.

Ms. Dianond Industries Limted (hereinafter referred to conpany) had
been brought into existence for the purpose of setting up an industri al
pl ant for the manufacture of foam products in the Industrial Estate of
Ghadoon Amazai, NWFP. After having got incorporated and regi stered under
Conpani es Ordi nance it sought public subscription and then got |isted on
KSE, LSE & |Islamabad Stock Exchanges, so as to provide trading of its
securities. The pad up capital of the conpany as on 30.06.99 was Rs. 90
mllion. The financial statenent relevant to the period 30.6.99 refl ected
negative figures. This state necessitated scanning and exam nation of the
financial statenment which was carried on for the earlier years. Such
searching enquiry led to the conclusion that the conpany earned net profit
ampunting to Rs. 31.509 mllion during the year ended 30.6.95 and paid
dividend only in that year but subsequently skipped over w thout any paynent
of dividend in the years of 1996, 1997, 1998 & 1999. The position with

regard to profit/loss during the proceeding 4 years is as follows: -

Year Ended Net Loss (Rs. in mllion)

30. 06. 1996 78. 753

30. 06. 1997 (20.560)

30. 06. 1998 (21. 759)

30. 06. 1999 (5.788)
2. In addition to the non-paynent of dividend for all the abovenentioned 4
years the conpany was found involved in a few other illegalities and

irregularities. These | apses were put together and a Show Cause Notice was



i ssued on 11.09.1999. Areply was also filed and the appoi nt ment of

| nspector was nmade to carry out the investigation of the affairs of the
conpany with a viewto bring the realistic state of affairs into |inelight
in strict observance of the requirenment of the law laid down in the
Conpani es Ordi nance.

3. The conpany then filed appeal before the Appell ate Bench of the
Conmmi ssi on which was accepted on the technical grounds in the follow ng
words without adverting to the nerits or passing an order leading to
adj udi cation on any of the issues:-

“After hearing the parties and having gone through the contents of the
show cause notice and the inmpugned order passed by the Comm ssioner
(E&M), we are of the opinion that the inpugned order has not been
confined to the issues raised in the show cause notice dated
11. 09. 1999".

4. A fresh show cause notice was then i ssued because public interest
provi ding protection to the investors and creditors cannot be spared so far
as the dictates of the Conpanies Ordi nance circunscribe. This notice

incorporated the following illegalities and irregularities:-

a) Non-decl aration of dividend for all the 4 years nenti oned above.

b) M smanagenent of the affairs of the conpany i.e. absence of sound
busi ness principles and pursuit of inmprudent comrercial practices.

Cc) I ncurring heavy expenditure on advertising a trade nane registered
in name of an associ ated conpany.

d) FI ow of resources fromthe conpany to the subsidiary conpany
| ocated in Azad Kashmr.

e) Devi ation fromthe core business specified in the objects Clause of
t he Menorandum



5. The conpany filed its reply vide its letter No. DI I/CS/087/564, dated
August 19, 2000 whereby they controverted all the allegations taking the
plea that the illegalities and irregularities as highlighted in the show
cause notice do not enpower the Comm ssion to appoint an inspector under
section 265 of the Conpanies Ordinance, 1984. the case was fixed for hearing
but the representative of the Conmpany M. Sal eem Ahsan argued that the
Hon’ bl e Appell ate Bench of Securities and Exchange Conm ssion of Pakistan
has already set aside the earlier order made on sane points/mtters and

nei ther could be reopened. He argued that the Second Show Cause Notice was
contradictory to the procedure |laid dow by |law. He then requested

adj ournnent whi ch was granted and the case was fixed for 3.10.2000 and M.
Sal eem Ahsan agai n appeared and argued the case repeating the sane avernents
as are admtted in the witten argunents filed in response to the show cause
notice. After giving anxi ous consideration to the facts the foll ow ng

position enmerges as to the affairs prevailing in the conpany.: -

1) The action of the Conm ssion in the issuance of Show Cause Notice
after remand by the Appell ate Bench does not suffer from any | egal
def ect as the issues involved were not adjudicated by the Appellate
Bench in its order and the cause of grievance has been of recurring

i mpact of continuous grievance.

2) The conpany’s defence so far as | ocation of the industrial
undertaking in the Ghadoon Amazai, Industrial Estate is concerned
cannot be made the basis of excusing the illegalities because the
exenption was withdrawn in 1991 and finally adjudicated by the
Supreme Court of Pakistan in the 1998. The conpany sought public
subscription and paid dividend with heavy amount in 1995 and kept
t he nmenber deprived of any reasonable return on their investnent in
t he subsequent annual periods i.e. 1996, 1997, 1998 & 1999. The
expl anati on cannot be, therefore, be accepted and the plea is

rejected having no rel evance to the actual state of affairs. This



3)

4)

5)

6)

of fer further indicates that the reliance of the conpany on the

wi t hdrawal by the Governnment is w thout any supportive substance.

| ncreasi ng heavy expense on advertising and usage of trade mark is
not a fact which can be dealt with in a | enient manner because
there does not exist any agreenent between the owner of the trade
mark and the users. In the absence of such authority the
expenditure on trade mark by the conpany nmay be ternmed as un-

aut hori zed expenditure incurred by the conpany.

The conpany has allowed to float its resources in a different
concern which is situated in the territory of Azad Janmu and
Kashmr. In this conpany Ms. Dianond I ndustries Ltd., have reduced
interest i.e. a sizeable part of sharehol di ng has been captured
separately by directors of this conpany. This behavior of the
Director also makes the appoi ntnment of an Inspector desirable not
only in public interest but also to protect the interests of the

i nvestors and creditors.

It is admtted that the Chief Executive of the conpany and that of
the conpany located in A.J.Kis the sane individual. This is
violation of section 203 of the Conpani es Ordi nance, 1984. The
action of the Chief Executive needs proper probe so that the
fiduciary behavior could be suitably investigated and i nquired

i nto.

It has been found that the conpany has made deli berate departure
fromthe principal business activity as stand defined in detail in
t he objects clause. The representative could not explain the

genui neness of this investnment which is practically violation of
the requirenments of section 220-224 read with section 208 of the
Conpani es Ordi nance, 1984. The Conmm ssioner (SM has al so noted
this serious illegality with recomendati on for suitable action

agai nst the conpany for this |apse of |aw.



7) The conpany has infornmed that the managenment share is 75% and t hat
of the general public 25% This abnormally w de cl eavage of
i nterest creates genuineness in the appoi ntment of I|nspector
because apparently the case | ooks |Iike oppression of the majority
on the mnority liable to be proceeded agai nst the conpany under
section 290 of the Conpani es Ordi nance, 1984.

6. Therefore, I, in the public interest and in exercise of powers conferred
by section 265 of the Conpanies O di nance, 1984 (XLVII of 1984) hereby
appoint Ms. Hussain Chaudhary & Co., Chartered Accountants, 25-E, Main

Mar ket, CGul berg-I11, Lahore to act as an Inspector to investigate into the
affairs of Ms. Dianond Industries Limted on renuneration of Rs. 100,000 to

be paid by the conpany.

7. Wthout in any way limting to the scope of investigation, the Inspector
shal | conduct investigation on all aspects of the operations of the conpany
and shall after scrutiny of the entire record and books of accounts

furnished reports, inter-alia, on the follow ng: -

i) Reasons of heavy | osses after 1997 and inpact of concessions
wi t hdrawn by the Governnment in regard to Gadoon Amazi | ndustri al
Estate, NWFP.

ii) The matter of heavy expenditure on advertising a trade name not
registered in name of the conpany nay be exam ned. Expenditure
incurred by other conpany to build this trade mark be ascertai ned
gi ving an opinion that what may be the value of trade mark and to

what extent it should be owned by the respective conpanies.

iii) The reason of not setting up a wholly owned subsidiary conpany to
be exam ned, to what extent facilities and assets belonging to this

conpany have been used for setting up project of subsidiary



Vi)

vii)

conpany. The Inspector will have to analyze the whole situation to
determ ne that to what extent this decision has been in interest of

shar ehol ders of the conpanies.

| nspector will exam ne transactions with associ ated conpani es and
the “true relationship between this conpany and ot her associ ated
conpanies so as to report whether or not the transactions have been
at arm s length/relationship has not been contrary to the

i nvest nent of the shareholders of this conmpany. the Inspector wll
al so inspect the position with regard to conpliance of section 203
of the Conpani es Ordi nance, 1984 by the conpanies of this group.

Whet her or not proper records have been kept by the conpany as
required by section 230 and section 234 of the Conpani es O di nance,
1984.

Whet her or not any adequate system of internal controls has been
exi sting so as to prevent m sappropriation and m sapplication of
Conpany’ s assets.

Whet her or not some effective budgetary and cost control system
exi sted. Whether or not proper inventory system was maintai ned and
stocks, stores raw material and finished goods qualitatively
reconcil ed and have been correctly val ued, provision against dead
st ocks, show noving spare and stores have been made and the
producti on and wastage rates are conparable with other unites. The
pur pose of building huge raw-material, stocks to be exam ned and
report ed.

viii) Whether or not expenses, have been properly incurred, sanctioned

i X)

vouched and al |l ocat ed.

Ascertain the frequency of neeting of board of directors, role of
non- executive and executive directions, the overall conprehension
of board of directors, their experiences/ability to run the

busi ness in which conpany i s engaged.



X) Conpliance with statutory requirenents in the operations of the
conpany indicating that the business was conducted and expenditure

were incurred in accordance with the objects and for purpose of the
conpany.

xi) Lapse or other delinquency detected during the course of

i nvestigation.

xii) A report on the departure fromthe core business activity by making
investnents in violation of the requirenents of sections 220-224
read with section 208 of the Conpani es Ordi nance, 1984.

8. The I nspector shall submt a detailed report alongwi th supporting
docunment s/ evidence to the Conmm ssion (in quadruplicate) within 60 days from
the date of this order

(M Zzafar - ul - Haq Hijazi)
Comm ssi oner (Enforcenent)

Announced:
Oct ober 12, 2000.



