No. 19(752) CF/ | SS/ 93-
SECURI TI ES AND EXCHANGE COWVM SSI ON OF PAKI STAN
(Enforcenent & Monitoring Division)
State Life Building, 7-Blue Area

T
The Ex-Menber (Securities) erstwhile Corporate Law
Aut hority vide his order date May 05, 1990, under section 472
of the Conpanies Ordinance, 1984 directed the follow ng
directors of Ms. Pioneer Cenent Limted to deposit in the
conpany’ s accounts an anmount of Rs. 17.325 mllion fromtheir
own resources within thirty days fromthe date of the Oder:-

1. M. Javed Ali Khan, Chief Executive.

2. M. Manzoor Hayat Noon, Director.

3. M. K Ilqgbal Talib, Director

4. M. Mihammad Anwar Mr, Director.

5. Dr. Pervez Hassan, Director.

6. Lt. Col. (Retd.)M Bashir Ahmed, Director.
2. The said amount of Rs. 17.325 mllion was spent on
the nedical treatment of late Mlik Nur Hayat Noon,

ex-director and chai rman of the conpany regarding which the
conpany failed to provide details of expenditure and
justification thereof. Menber(Securities), erstwhile Corporate
Law Authority held that late Malik Nur Hayat Noon was not a
wor ki ng director/chairman and had performed no services for
whi ch any remuneration or benefit could be authorized. He
further held that the said expenditure was not for the
pur pose, benefit and busi ness of the conpany and coul d not be
charged to conpany’s profit and | oss account.

3. The said directors (being aggrieved wth the
directions under section 472), filed a revision petition under
section 484(1) of the Conpanies Odinance, 1984 and the
Chai rman, Corporate Law Authority vide his orders dated
11- 12- 1998 held that before passing the order by ex-Menmber,
(Securities), Corporate Law Authority under section 472 ibid.

an opportunity of hearing should have been provided to the



said directors. Chairman, CLA, accordingly remanded the case
(the order of Menmber, CLA dated 5-5-1998) to the undersigned
with the directions to process the case afresh.

4. To provide an opportunity of being heard personally
or through an authorized attorney, hearings were held on
24.05.1999, 10.07.1999, 21.08.1999 and 18-09-1999 when the
af oresai d directors appeared before nme through their counsel,
M. Umar Ata Bandial, Advocate and expl ai ned their view point.
The | earned Counsel also made a representation vide their
letter dated 31-7-1999 and 09- 09-1999.

5. The back-ground of the case is that while exam ning
t he annual accounts of Ms. Pioneer Cenment Limted for the
year ended 30" June, 1996, it was noticed by ex-Menber
(Securities), Corporate Law Authority that an expenditure of
Rs. 17.325 mllion was charged to profit and |oss account
under the head “other charges” (Note No. 28) and by way of
foot note i.e. Note 28.1 it was stated that the expenditure of
Rs. 17.325 million represented nmedical and related travel and
boardi ng and | odgi ng expenses of Malik Nur Hayat Noon (I ate)
who was the Chairman of the conmpany. The erstwhile Corporate
Law Authority asked the conpany to provide details of the
expenditure and justify it with reference to objects and
busi ness of the conpany. The conpany failed to provide the
required details and pleaded that these expenses had been
approved by the board of directors on Decenber 05, 1995 and by
the share-holders in the AA.G M on Decenber 08, 1996. The
conpany further pleaded that (late) Malik Nur Hayat Noon had
got no return on his investnment in the conpany and that he did
not derive any other benefit in the form of salary or
al l owances. (The said Malik Noor Hayat Noon (late) continued
as a chairman/chief executive till 1% Novenber, 1994 and after
this date he was no nore Chief Executive of the conpany but
was Chai rman of the Conpany).

6. The erstwhile CLA also required the auditor of the
conpany to coment as to how the expenses on the nedical
treatnment of a person who was not a working director was



considered to have been incurred for the purposes of business
of the conpany and charged to profit and | oss account. It was
al so pointed out to the auditors of the conpany that the
conpany has not furnished to the Authority date-wi se details
of the expenditure. The auditors of the conpany expl ained
their viewpoint about the chargeability of expenses but failed
to report about the record on the basis of which the said
expendi ture had been charged to the profit and | oss accounts.
The auditors who did not provide any detail s/break-up of
expenditure replied to the Authority through their letter
dat ed February 25, 1998 that they had intimated their client
about the query and information would be provided soon but no
informati on was provided till 5-5-1998 when Menber, CLA,
passed his order holding that the expenses were not chargeable
to the profit and | oss account of the conpany as Malik Nur
Hayat Noon (late) was not a working director/Chai rman and that
t he conpany did not possess any docunments for verification of
expenses.

7. M. Umar Ata Bandial, Advocate, Supreme Court of
Paki stan has through his letter dated 31-07-1999 and the
verbal argunments at the tine of hearings enphasized the
foll ow ng points:-

(i) That as the case has been remanded the scope of
the inquiry may not be |egally extended beyond
t he grounds existing at the tine of the inpugned
order.

(ii) That the jurisdiction under section 472 of the
Conpani es  Ordi nance, 1984 is to enforce
conpliance with the provisions of the O dinance,
accordingly the scope of the inquiry is limted.

(il'l) That since the liabilities inposed pursuant to
t he i npugned order are crimnal in nature so the
accused nust be confronted with the materia
existing at the tinme of inpugned order which may
be provided to the accused.



(iv)

(v)

(vi)

(vii)

That late Malik Nur Hayat Noor made huge
investments in the equity of the conpany and
rendered val uabl e services to the conpany till
15" Novenber, 1994 as Chief Executive for which
he never received any benefit.

That late Malik Nur Hayat Noon (late) was really
an asset for the conpany and his survival would
have been in larger interest of the conpany.

That even on humanitarian grounds, it was an
obligation of the conpany to save the |ife of
M. Nur Hayat Noon (late) who had really
devoted hinself to the purposes of the conpany.

That the board of directors of the conpany
consisted of such persons who had |egal
background and have repute in understanding the
corporate laws and that the expenses were
approved by that board twice. M.I.H Shansi who
represented creditors also supported the
resol ution.

(viii) That article 53(a) of the Articles of

(i x)

(x)

Association of the conpany provides for
determ nation of remuneration of a director
i ncl uding Chairman for providing extra services
by directors and the directors had used their
powers in | awful manner.

That the board of directors and the menbers of
the conpany are vested with full powers to do
any act and to approve any expenditure, can
di spose off its assets, can pay charity and can
i qui date the conpany and this power cannot be
taken away from them by any one.

That the expenses were duly disclosed in audited
accounts for the year 1996, which were approved
by the shareholders of the conpany after due



di l'i gence.

8. | have carefully exam ned the issue and the argunents
advanced by the I|earned counsel. O course the scope of
i nquiry shoul d not be extended beyond the grounds existing at
the time of the inmpugned order and as such the scope of
inquiry is restricted to the original grounds. The powers
conferred on the Conmm ssion under section 472 ibid., various
section of the Conpanies Ordinance, 1984 which have been
violated will be discussed in later part of the Order. As
regards confronting on the material existing at the tinme of
i npugned order, no nmaterial was used against the accused
except the published accounts of the conpany and the replies
gi ven/ docunents filed by the conmpany and its auditor in
response to the letters fromCLA. This fact was duly discl osed
to the | earned counsel during the hearing.

9. The arguments advanced by the |earned counsel
require a consideration in the light of following basic
facts: -

(a) The expense in question was not charged to the

profit and | oss account as remuneration (which
was shown in Note 30 of the notes to account
under the head “Renuneration of the Managing
Di rect or/ Chi ef Executi ve and Directors”.
I nstead, the expense was shown as “other
charges” in note No. 28 of the notes to the
account.

(b) No renmuneration was ever fixed in terns of
Article 53(a) of the Article of the Association
in case of Malik Nur Hayat Noon (late). The
only material available is board s resolutions
dated 5-12-1995 and 8-12-1996. In para 6.7
(page-18) of the prospectus issued by the
conpany it was stated that chief executive is
not drawi ng any remnunerati on.

(c) This extra-ordinary expenditure never canme



under consideration of the shareholders in the
nmeeting of the conpany in which accounts were
approved. The mnutes of this neeting are
silent on the mtter. In this neeting the
accounts were approved wthout any specific
reference to the said item of expense.

10. The admitted position in this case is that the
expenses on account of nedical treatment of Malik Nur Hayat
Noon (late) were charged to the profit and | oss account not as
“remuneration” but as “other charges” and the board of
directors of the company never resol ved/ deci ded/ determ ned any
remuneration including any entitlenent to reinbursenment of
nmedi cal expenses in the case of Malik Nur Hayat Noon(late) in
terns of Article 53(a) of the Articles of Association of the
conpany before 5-12-1995. So the paynent to/on behalf of
directors of any anount other than “renuneration” is an act
ultra vires of the conpany (as discussed in the |ater part of
this order), which was not considered in AGM for ratification.

11. As regards the matter of remuneration to directors,
I think the provisions of |aw and conpany’s Articles are very
clear. A conpany nmy pay renuneration to its directors for
“extra services” as “determ ned” by the board of directors.
The dictionary nmeani ngs of word “deternmined” are “settled”. In
this case, nothing was so settled before the date of expenses.
The board of directors of the conpany considered the matter
firstly on 5-12-1995 and approved the expenses “incurred or to
be incurred”. So expenses had already been incurred partially.
Then the board of directors passed another resolution on 8-12-
1996 after the death of Malik Nur Hayat Noon (late) who died
in September, 1996 and approved expenses. So the expenses do
not neet this test of law that “remuneration” nust have been
determined. It is to be for extra services - currently
rendered and not for sone act done in the past. Simlarly
remuneration cannot be paid for services in future. The
argunents advanced by the I|earned counsel that: (i) the
expense was pai d because the deceased Chairnman never received
any return on his huge investnent in the conpany; (ii) he did



not receive any renunerati on when he was the Chief Executive;
(iii) that he was an asset for the conpany and (iv) that even
on humanitarian grounds, the conpany shoul d have | ooked after
him are not tenable. As an investor he was entitled to
dividend |i ke other shareholders (who also did not get any
dividend on their investnment) and if he accepted to work as
Chi ef Executive wi thout any renmuneration in past, it was his
own deci sion. The factual position is that in para 6.7 at Page
18 of the prospectus, a very loud claim was nmade that the
chief executive (Mlik Nur Hayat Noon) was not draw ng any
remuneration from the conmpany as chief executive. This
statenent was nmade to induce the investors to make investnent
in the equity of the conpany. Poor investors preferred to
invest in a conpany the managenent of which was so sincere and
dedi cated that it was not even drawi ng any renuneration for
services. After having induced poor investors to invest on the
basis of such claim it is highly un-ethical and imoral to
charge huge anobunts as conpensation for previous services.
Simlarly, he (Malik Nur Hayat Noon) may be an “asset” but the
factual position is that the sharehol ders of the conmpany never
received return on their investment in a conpany managed by
him As regards the argument that board of directors is
enpowered to pay any anount as charity and may do any act they
i ke, the contention of |earned counsel is not correct. The
Board of Directors does not have unlimted powers in respect
of the affairs of a conpany as its powers are circunscribed by
the paraneters of the |legal framework. Legally, a conpany can
pay donation/charity only if it is authorized by its
menor andum and there is no logic or rationale for
donation/charity if investors/sharehol ders have not received
any return on their investnent. Simlar is the matter of
powers of directorsto pay “any remuneration”. The schenme of
| aw provides for a check even on |loans to directors (under
section 195 of the Conpani es Ordi nance, 1984) and it cannot
be presunmed that nmere leaving the matter of determ nation of
director’s renuneration to board of directors provides to the
board a blank cheque to distribute the conpany s assets
anongst thensel ves. Acts of directors should be banafide and
must carry rationale. As regards the powers of shareholders to



di stributeconpany’s funds | aw even provides a check upon them
that they cannot increase the rate of dividend reconmended by
directors. The argunmentsadvanced by the |earned counsel on
these lines do not carry any weight. After 30-11-1994, the
deceased Chairman only presided over neetings of board as
Chairman for which he was entitled only to “neeting fee”. This
is also an admitted fact that during the period from July,

1995 onwards he remai ned nostly abroad.

12. In a nunber of cases decided by the Courts, it has
been held that the directors have no right to pay for their
services to each other or give presents out of conpany assets
unl ess authorized by the instrument which regulates the
conpany or by the sharehol ders at properly convened neeting.
The paynment of some remuneration to a director, inplies the
exi stence of an agreenent subject to the entitlenent under the
Articles of the conpany. In this case expenses can not be
considered to be in the interest of the conpany and was
accordingly not chargeable to profit and | oss account of the
conpany. |If such expenses are allowed to be charged to the
profit and | oss accounts of the conpanies, the total structure
of corporate sector will collapse and it will beconme precedent
for abuse of powers in corporate sector. It is pity that the
managenment of the conpany pleads over the chargeability of
such a big size of expenditure of a Director/Chairman not
realizing that conpany has not paid any dividend to its share-
hol ders since listing. The argunent that (late) Malik Nur
Hayat Noon invested a huge amount in equity on which he did
not receive any return does not hold good as an investor he
stood equally with other investors/shareholders and |aw and
Articles of the conmpany do not recognize any npde of
conpensation or return except dividend declared and paid in
accordance with provision of law. Simlarly a director cannot
be conpensated for any services rendered by himexcept by way
of remuneration determ ned in accordance with the |aw and the
Articles of association and once accounts of the conpany for a
period are approved/ adopted by nmenbers in annual general
neeting, the charge in these accounts on account of, directors
remunerate becones final and matter cannot be reopened to



remunerate a director for his past services.

13. The noney and the other assets of a conpany cannot,
as a rule, be enployed for any purposes other than those

pertaining to the objects specified in the nmenorandum of
associ ation of the conpany, or purposes, incidental to those

purposes. Neither the directors, nor the conpany, in general
neeting by an ordinary or special resolution, can authorize

the use or paynent of the conpany’s npbney so as to bind the
nm nority sharehol ders outside the conpany’s objects except in
the case of a scheme of arrangenment sanctioned by the Court.
(Page- 1799 of Rammiya' s CGuide to the Conpanies Act-Thirteenth
Edition). In this case clause 13 of the Menorandum of
Association of the conmpany authorises the conpany to

remunerate its manager, officers, enployees and servants of
the conmpany and article 53(a) of the Articles of Association
of the conpany finalizes the issue of the *“director
remuneration” by laying down that board of directors may
determine the terns and conditions and renuneration of a
director/chairman for performng “extra services”. The
menor andum of associ ati on which authorises expenses and the
activities under a nunber of heads including “charity” does
not |ay any other head under which paynment may be nade to its
di rector/chai rman except renuneration. The powers of a conpany
i ncorporated under the Conpanies |law are bounded by the
nmenor andum of association, and any contract nade otherw se

than in the exercise of such powers is ultra vires of the
conpany and void, even if the whole body of sharehol ders

assent to it and such a contract s incapable of
rectification. Ashbury Railway Carriage & iron Co. v. Ricke,
(1875) LR 11l 653: Attorney-Ceneral v. Great Eastern Rail way

Co. (1880) 5 App Cases 473. Attorney-Ceneral v. Mersey Railway
Co. (1907) 1 Ch 81 : (1907) AC 415: London Country Council v.
Attorney General (1902) AC 165: Re Lee Behrens & Co. (1932) 2

Ch 46: (1932) 2 Com Cases 588. Ratification is possible only
where the contracts within the powers of the conpany but it
has been entered into by its agents either wi thout authority
or otherwise irregularly. Grant v. United Ki ngdom Switchback
etc., (1888) 40 Ch D 135 (AC): Liberats Komerz Grbtl, 1978




SLT 223: 1977 SC of Scotland 191. (Page 362 of Ram yas Gui de
to Conpanies Act-Thirteenth Edition). The expenses on nedica
treatnment of Malik Nur Hayat Noon (late) is admttedly not
“renmuneration” and as stated it was “conpensation/reward in
acknow edgnent of past services of Mlik Nur Hayat Noon
(late)”, hence a it was an expense ultra vires the conpany for
which the directors of the conpany are personally liable to

neet the obligation under section 496 i bid.

14. At the time of hearing on Septenmber 18, 1999 the
Learned Council filed an application praying that the
proceedi ngs should not be carried out till decision of | CAP on

the reference filed by erstwhile Corporate Law Authority
against the auditors of the conpany in sane nmatter. The
background of the application is that at the time of hearing
on 21.08.1999, the Learned Counsel pointed out that simlar
matter is under consideration of | CAP and suggested that it
woul d he better if the decision of ICAP is awaited for. The
request to adjourn the case was accepted but subsequently I,
realized that it would be against the interest of justice to
get influence from any decision of |ICAP and also that the
proceedi ng going on at | CAP were against auditors and not
directors, hence the scope of both proceedings is quite
different. The case was re-fixed through Iletter dated
01.09.1999 by DG A/cs-1 under ny instructions and even the
draft of the letters was approved by ne. The Learned Counsel
has terned this letter as “conpletely at variance” wth
deci sion of 21.08.1999 and has tried to prove mal afide on the
part of DGA/cs-I requesting that DC-A/cs-I  should be
di sassoci ated from the adjudi cative process. The adj our nnent
on 21.08.1999 was a routine matter of the proceedi ng and does
not mean that the case nust be pended indefinitely. The
apprehension of the Learned Council about malafide or any
predeterm nation is unfounded and strongly rejected. The
| earned counsel also cited sonme cases in support of his
contentions but these were not found to be relevant to the
circunstances in this case.

15. Section 233 of the Conpanies Ordinance, 1984

1n



provi des that directors shall be responsible for |aying before
t he conmpany in AGM bal ance sheet and profit and | oss account
giving a “true and fair” view of affairs of the conpany and
“true and fair” view of the conpany ‘s profit and | oss (sub-
section(l) of Section (234) of the Conmpani es O di nance, 1984),
after having them audited by an auditors (sub-section (3) of
section 233 of the Conpanies Qdinance, 1984), about which
auditor will report whether or not: -

(a) the expenditure incurred during the year was
for the purpose of the company’s business; and

(b) the business conducted, investnent made and
expenditure incurred during the year were in
accordance with the objects of the conpany.

16. In ny view, directors committed irregularities by
i ncurring expenses which were neither in accordance with the
obj ects of the conmpany nor for conpany’s business, (about
which section 496 ibid. provides that directors wll be
personally liable to neet the obligations) prepared profit and
| oss account which does not give true and fair view of the
conpany’s profit and loss as to this profit and | oss account
an expense which was not incurred for the purpose of conpany
busi ness had been Charged, hence the aforesaid director of
Ms. Pioneer Cenment limted be served with a notice under
section 472 ibid. read with the Section 496 ibid. to nake good
the irregularity and to deposit into conpany’s account on
ampunt of Rs. 17.325 mllion fromtheir own resources within
thirty days fromthe date of the notice.

(M zafar — ul - Haq Hijazi)
Commi ssi oner (Enforcenent)

Pl ace: | sl amabad
Dat e: 22" Sept ember, 1999

11



